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My thanks to the committee for the opportunity today to bring a modest 
professional analysis, based on a review of recent events, before the committee as 
it considers this bill providing for an orderly survey of cultural resources on state 
trust lands. 
 
There has been considerable public notice of the process whereby the state has 
leased certain lands adjacent to Killdeer Mountain for petroleum development. A 
key concern has been the status of Killdeer Mountain as a significant historical and 
archeological site. This caused me, as a scholar concerned with the conservation of 
heritage resources, not only to pay attention to the process in progress but also to 
inquire as to its customary mode of operation. 
 
The question is, how do we ensure the conservation of irreplaceable historical and 
archeological resources located on our state lands when those lands are under 
development for mineral extraction, or for other purposes? More specifically, how 
do we know what is out there, so that we do not destroy it with the footprint of 
development, unawares? 
 
The answer is, we don’t know what is out there. On federal lands, there is a 
process, somewhat flawed but established and functioning, for survey prior to 
development. On state lands, we have a sort of informal process, but it has palpable 
deficiencies. 
 
I am grateful to many parties for helping me to understand the process as it stands 
now. These people, such as Lance Gaebe at the Land Board and Fern Swenson at 
the State Historical Society of North Dakota, are good public servants. They 
struggle to do what needs to be done under statute—to cooperate in the 
preservation of historical and archeological resources—with a process that is 
flawed. 
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Having investigated the process, I described it earlier this week, on Tuesday, in a 
gust editorial for the Bismarck Tribune. A copy of that piece is attached to my 
testimony, but let me quote from it here in order to show the problem with our 
current process. 
 

The process with reference to heritage resources on the state lands works 
this way. Before the land department lists tracts for potential leasing, it calls 
for the Historic Preservation Department of the State Historical Society to 
provide its records of historic and archeological resources known to be 
present. Land Commissioner Lance Gaebe takes these records into account 
as leases are bid and negotiated, and again, especially, when the land board 
negotiates with an oil company the surface damage agreement that will 
govern how development proceeds and collateral damage is compensated. 
The land board has considerable leverage at this point in the process. 
  
Agreements with the land board in hand, the oil company still has to go 
through the well permitting process with the State Industrial Commission 
Oil and Gas Division. The O & G Division has a hearing (done last October 
for the Killdeer Mountain lands) and makes a recommendation to the 
industrial commission. . . .  
  
[However], there is a hole in the process at the leasing stage. The 
information that the land board gets from the state historical society is 
incomplete to nonexistent. This is not the fault of either the land board or the 
historical society. Information exists only if some previous, likely federal, 
development has generated earlier cultural resource survey work. There is no 
provision in the process, as there should be, for physically going over the 
ground to determine what heritage resources are there. Consequently, leases 
and agreements can be concluded which directly threaten significant heritage 
resources. This happened, despite technical adherence to law by all parties 
involved, in the matter of Killdeer Mountain. 

 
SB 2357 seeks to get ahead of this problem by providing for an orderly survey of 
state trust lands to discover their historical and archeological resources. The 
purpose is to guide and facilitate prudent and profitable development of our lands, 
while safeguarding our heritage resources. In my professional opinion, this is a 
timely, indeed overdue, measure, and so I commend the bill to you with informed 
enthusiasm. Thank you, again. 
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http://bismarcktribune.com/news/columnists/killdeer-mountains-threatened-by-process/article_1797841e-6ed9-11e2-ab42-0019bb2963f4.html 
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